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Overview: Almost any conviction relating to a firearm will cause a permanent resident to 
be deportable. In addition, certain offenses that relate to firearms or ammunition are 
aggravated felonies. However, in many cases counsel still can bargain for an immigration- 
neutral plea, or at least avoid an aggravated felony. Please read this Note carefully, as it 
reflects extensive changes to California weapons statutes effective January 1, 2012. 


Be sure to look at Appendix II, which presents a lot of the material presented here in an 
easy-to-read Chart format. If you make an immigration-safer plea, give the defendant a 
record of it to take with him or her; see handouts in Appendix T. 


I. Check This First: Firearms Defense Priorities Based on Defendant’s Status 


This section discusses how to establish priorities in selecting pleas, depending upon the 
defendant’s immigration status and possibilities. See § N.1 Overview, § 1.C, for a more 
comprehensive discussion of defense priorities, including what to do with a defendant who is 
absolutely deportable. 


A. Priorities for a Lawful Permanent Resident Who Is Not Yet Deportable 


The non-deportable permanent resident’s first priority is to avoid a deportable conviction, 
including an aggravated felony conviction. While normally a permanent resident can live and 
work permanently in the U.S., if she becomes deportable she can be placed in removal 
(deportation) proceedings and be removed. 
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Her second priority is to avoid an inadmissible conviction. The disadvantage of being 
inadmissible for an LPR is that if she leaves the U.S. she may be refused permission to come 
back (“denied re-admission”) and lose her green card. However, if she is only inadmissible and 
not deportable, and does not leave the U.S., she can remain lawfully in the United States and 
after five years may apply for U.S. citizenship. 


1. Avoid Becoming Deportable 


In the context of firearms offenses, the following offenses risk making the noncitizen 
deportable. 


a. A deportable firearms offense; see this Note. 


b. A deportable crime involving moral turpitude (“CIMT”). Many violent offenses are 
CIMTs. Two CIMT convictions anytime after admission, or one CIMT committed 
within five years after admission that has a potential sentence of at least one year, cause 
deportability.’ 


c. An aggravated felony, which is itself a deportation ground. This could be under the 
firearms categories, or a “crime of violence” with a sentence of a year or more imposed. 
See Part IV, infra. 


d. A deportable crime of domestic violence. This is a “crime of violence” where the record 
of conviction shows that the victim and defendant had a domestic relationship protected 
under state law. Keep the relationship out of the record, or plead to an offense that is not 
a “crime of violence.” 


e. A deportable crime of child abuse. Currently, if the record of conviction shows that the 
victim was under the age of 18, even an age-neutral offense will be held a deportable 
crime of child abuse if the offense is likely to cause the victim harm. Keep a minor 
victim’s age out of the record of conviction. 


2. Avoid Becoming Inadmissible 
There is no “firearms” ground of inadmissibility. In the context of firearms and 
ammunition offenses, the threat is that the conviction will cause inadmissibility as a crime 


involving moral turpitude (“CIMT”). 


A noncitizen is inadmissible based on conviction of just one CIMT, unless the conviction 
comes within the “petty offense” or “youthful offender” exceptions. 


> The petty offense exception applies if the person has committed just one CIMT, the 
sentence imposed was six months or less, and the maximum possible sentence is a year or 


18 USC § 1227(a)(2)(A), INA § 237(a)(2)(A). See § N.7 Crimes Involving Moral Turpitude. 
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less. For example, a felony wobbler reduced to a misdemeanor with a six month sentence 
imposed could come within the petty offense exception. 


> The youthful offender exception applies if the person committed just one CIMT while 
under the age of 18, was convicted in adult court, and the conviction and resulting 
imprisonment took place more than five years before the current application. 


B. Priorities for a Refugee or Asylee 


Refugees and asylees are noncitizens who have shown that they would be persecuted in 
the home country based on their race, religion, social group or other category. After a period of 
time, refugees and asylees are allowed to apply to adjust status to lawful permanent residency if 
they are admissible, or eligible for a waiver. They have three main defense needs. 


Avoid becoming deportable. Like a permanent resident, a refugee needs to avoid a 
deportable conviction.” So does an asylee who was admitted. To avoid a deportable offense in 
the firearms context, see Part I.A.1, supra. 


Avoid conviction of a particularly serious crime. A refugee or asylee who is convicted 
of a particularly serious crime (“PSC”) can lose their status and be removed. (An applicant for 
asylum or withholding will be denied if convicted of a PSC.) There is no hard and fast definition 
of PSC, and it can depend upon factors such as whether the offense posed a risk to people versus 
property, the underlying circumstances, and the sentence. Usually a misdemeanor is not a PSC. 
In this context, assume that any violent felony involving any deadly weapon, not just a firearm, 
is a PSC. If your client is a refugee or asylee and you are unsure of the immigration 
consequences of a plea, consider consulting a crim/imm expert. 


Avoid inadmissibility for a crime involving moral turpitude. If that is not possible, 
avoid conviction of a dangerous or violent offense. A refugee or asylee who is convicted of a 
crime involving moral turpitude that makes him or her inadmissible will need to apply for a 
special waiver to become a permanent resident. The waiver is very rarely granted if the 
conviction to be waived is of a “dangerous or violent offense.” 


C. Priorities for a Lawful Permanent Resident Who Is Already Deportable 


A lawful permanent resident (“LPR”) who is deportable is in the position of an 
undocumented person: he must apply for some status or relief from removal, or he will be 
removed. See discussion of some forms of status and relief in Part I.D, below. To qualify, the 
LPR needs to avoid becoming inadmissible, and to avoid any other bars to the specific relief. 


* A refugee is subject to the grounds of deportability, not inadmissibility. Matter of D-K-, 25 I&N Dec. 761 (BIA 
2012). 
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In addition, a deportable LPR may be able to apply for LPR cancellation. This is a one- 
time discretionary waiver available to some long-time residents based on equities. LPR 
cancellation is barred by conviction of any aggravated felony, but otherwise can waive most 
convictions or conduct. The applicant must have acquired seven years in the U.S. between the 
date of first admission in any status (e.g., as a tourist) and the date of commission of certain 
offenses. 


Note that if the permanent resident already was deported and returned illegally, they are 
in a different situation. See § N.1 Overview. 


D. Priorities for Undocumented Defendants, in General 


An undocumented person (or deportable permanent resident) may need to avoid a 
conviction that will disqualify her from applying from some lawful status or relief from removal. 
Different applications may be barred by different convictions. For this reason, analyzing the 
defense goals of an undocumented person or deportable LPR is complex, and a very good time to 
contact a crim/imm expert. Here are some common applications; see § N.1 Overview for more 
information. 


> An undocumented person who hopes to get a green card through a family visa must remain 
admissible, which in this context means have no CIMT conviction, or one that comes within 
the petty offense exception. If she becomes inadmissible for a CIMT, she might be able to 
get a waiver if she avoids conviction of a “dangerous or violent” offense. See Part I.A.2, I.B, 
supra. Similar requirement applies to a VAWA applicant who has been abused by a USC or 
LPR spouse or parent. 


> An undocumented person who wants to apply for asylum needs to try to avoid conviction of 
an aggravated felony, a “particularly serious crime,” or a “violent or dangerous” offense. See 
Parts I.A.1, A.5, and B, respectively. 


> An applicant for, or someone already granted, Temporary Protected Status for nationals of 
certain countries designated by the U.S., needs to avoid becoming inadmissible or being 
convicted of two misdemeanors or one felony. 


> Non-LPR cancellation is relief for undocumented persons who have resided in the U.S. for 
ten years, and have close relatives who are citizens or LPRs who will suffer extraordinary 
hardship if they are deported. The applicant must not be convicted of any crime described in 
the inadmissibility or deportability grounds. See Part I.A.1, A.2, supra. In addition, 
conviction of one CIMT is a bar unless the offense has a potential sentence of less than one 
year, and a sentence imposed of six months or less. The conviction would have to be a six- 
month misdemeanor CIMT, or attempt to commit either a one-year misdemeanor or a felony 
reduced to a misdemeanor. 
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E. Firearms Deportation Ground and Relief From Removal — It’s Not the Worst 


This discussion is for defenders who are familiar with relief from removal. If a defendant 
has to be deportable for something, he or she could do worse than the firearms ground. If the 
firearms offense also is an aggravated felony or a CIMT, you must do the analysis for those 
deportation grounds. But if the person is only deportable under the firearms ground, or is 
deportable for that plus one CIMT that comes within the petty offense exception to the CIMT 
ground of inadmissibility, there are some advantages in terms of possible relief from removal: 


e There is no “firearms” ground of inadmissibility, so it does not prevent a permanent 
resident who is charged with being deportable from attempting to “re-immigrate” through 
a spouse as a defense to removal. 

e It does not “stop the clock” for the seven years required for LPR cancellation. 

e Unfortunately, the conviction will bar an undocumented person from applying for “non- 
LPR” cancellation. This is one of the few ways that a firearms conviction affects a non- 
LPR. 


II. Pleas that Avoid All or Most Immigration Consequences 


The following offenses are not aggravated felonies or deportable or inadmissible offenses, as 
long as the record does not show that the victim was under the age of 18. 


> Possession of ammunition, P.C. § 30210° 


> Possession of a non-firearm weapon, e.g., dagger, brass knuckles, blackjack P.C. §§ 
21310, 21710, 22210. 


> Possession of an antique firearm (state in the record that it is an antique)’, e.g., P.C. § 
25400(a), 26350. 


> Brandishing/exhibiting a non-firearm weapon in a rude manner, P.C. § 417(a)(1) (has 
been held not to be a CIMT in the past’). If (a)(1) is not possible, create a vague record 
with no mention of a firearm under § 417(a) 


> Simple assault or battery, where the record shows de minimus touching, e.g. P.C. § 243(a), 
243(e)° 


3 Ammunition is not included in the definition of “firearm” under 18 USC § 921(a)(3), which is the definition that 
applies to the firearms deportation ground at 8 USC § 1227(a)(2)(C). 

4 Antique firearms are not included in the applicable federal definition of firearms at 18 USC § 921(a)(3). 

5 See, e.g., discussion in Matter of G.R., 2 I&N Dec. 733, 738-39 (1946), citing People v. Sylva, 143 Cal. 62, 76 

P. 814 (1904). 

6 This is neither a crime of violence, a crime of domestic violence, nor a crime involving moral turpitude. See, e.g., 
Matter of Sanudo, 23 I&N Dec. 968 (BIA 2006). 
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> Probably battery, perhaps including felony battery, with injury where the record shows de 
minimus touching or is vague, P.C. § 243(d) (but this might be held a crime of violence or 
crime involving moral turpitude)’ 


> Public fighting, P.C. § 415 


> Arguably, felon who owns (not possesses) ammunition, P.C. § 30305, has no immigration 
consequences (but analyze the prior felony)? 


> Non-violently attempting to persuade a victim or witness not to contact the police, P.C. § 
136.1(b)(1), ought to have no immigration consequences, but there is no case on point 


> For other immigration-neutral offenses; see California Quick Reference Chart 


If the firearms offense is relatively minor, it may be possible to negotiate a plea to an 
immigration-neutral offense such the above. The above offenses should not be held to be 
deportable firearms offenses, as long as the record of conviction does not identify that a firearm 
was involved. They also do not have other immigration consequences. 


Stress to the prosecutor that a permanent resident with no prior convictions faces a 
horrific penalty for one conviction for possessing a firearm, e.g. under P.C. §§ 25400(a), 26350. 
The person will be placed in removal proceedings and in many cases the will not have a defense 
to removal, despite having dependent family. The person will be placed in mandatory 
immigration detention and will remain there throughout any immigration case and appeals. The 
detention often is outside of California. 


Keep the records of conviction for any offense clear of reference to a firearm - even 
if the offense does not have “weapon” as an element. For example, ina plea to § 
243(d), keep out of the record that a firearm may have been involved. If evidence in the 


reviewable record establishes that the defendant committed the offense with a firearm, 
ICE might charge a deportable firearms offense or aggravated felony.” 


7 Because § 243(d) can be committed with the same de minimus conduct as 243(a), the Ninth Circuit and, in a less 
than precedential “Index” opinion, the Board of Immigration Appeals, have found that P.C. § 243(d) is not 
necessarily a CIMT. See Uppal v. Holder, 605 F.3d 712 (9th Cir. 2010); Matter of Muceros, A42 998 6100 (BIA 
2000) indexed decision, http://www.usdoj.gov/eoir/vll/intdec/indexnet.html. Misdemeanor § 243(d) should be held 
to not be a crime of violence if de minimus touching occurred, for the same reason that § 243(e) is not under Matter 
of Sanudo. 

® While felon in possession of a firearm or ammunition is an aggravated felony, this should not apply to a felon who 
owns these items. See U.S. v. Pargas-Gonzalez, 2012 WL 424360, No. 11CR03120 (S.D. Cal. Feb. 9, 2012) (citing 
U.S. v. Casterline, 103 F.3d 76, 78 (9th Cir. 1996) (reversing conviction under § 922(g)(1) where defendant owned a 
firearm but was not in possession at the alleged time)). Possession of ammunition is not a deportable firearms 
offense; that ground reaches only firearms and “destructive devices.” 8 USC 1227(a)(2)(C). 

? ICE will assert that this is permitted under U.S. v. Aguila-Montes de Oca, 655 F.3d 915 (9th Cir. 2011). For 
further discussion see § N.3 The Record of Conviction, and for really extensive discussion see Practice Advisory: 
The Categorical Approach in the Ninth Circuit and U.S. v. Aguila-Montes de Oca, available at www.ilrc.org/crimes. 
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III. Pleas That Avoid the Firearms Ground but Have Some Other Immigration 
Consequences 


If the pleas in Part II, supra, are not available, the below pleas will avoid serious 
immigration consequences for at least some immigrants, and avoid the firearms ground. 


How to minimize the other immigration consequences. Plead to an offense that does not 
involve a firearm and that thus is not automatically a deportable offense. It may be possible to 
structure the plea so that it also avoids other grounds of deportation or inadmissibility: 


e If the offense is a first plea to a crime involving moral turpitude (CIMT), it may be 
possible to plead to the offense without becoming deportable or inadmissible. See Part 
1.A.1, 2, supra. 


e Ifthe offense is a crime of violence, theft, or burglary offense, it will not be an 
aggravated felony unless a sentence of a year or more is imposed on a single count. 


e Do not let the record of conviction show that the victim was under the age of 18, to avoid 
a deportable crime of child abuse. 


e Ifthe offense might be held a crime of violence, do not let the record show that the victim 
had a domestic relationship with the defendant, to avoid a deportable crime of domestic 
violence. 


Plea suggestions. Consider the following offenses. See also additional Notes and the 
California Quick Reference Chart. 


v Intent to assault while possessing a deadly weapon, Calif. P.C. § 17500. Counsel should 
assume conservatively that this is a CIMT, although there are arguments against this. But as a 
misdemeanor with a six-month maximum, if it is the only CIMT conviction it will not cause 
inadmissibility or deportability under the CIMT ground. Assume it may be held a crime of 
violence. Do not let the ROC show that the weapon was a firearm. 


y Assault with a deadly weapon or with force likely to produce great bodily harm, Calif. P.C. 
§ 245(a)(1), (4) (2012). See analysis in Appendix II to this Note, “Immigration Effect of 
Selected Firearms Offenses.” This is a crime of violence; assume that it is also a CIMT. 


¥ Burglary, Theft, Receipt of Stolen Property. In most but not all cases these offenses will be 
an aggravated felony if a sentence of a year is imposed, and will be a CIMT, but see 
discussion in § N.13 Burglary, Theft, Fraud. 


y Other offenses that may involve moral turpitude or violence, but do not involve a firearm. 
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IV. Pleas That At Least Avoid Conviction of a Firearm Aggravated Felony 


For a summary of all immigration consequences of firearms convictions, organized by 
offense, see Appendix II — Firearms Offense Chart. A state firearms offense is an aggravated 
felony if it 

e involves trafficking for commercial gain in firearms or destructive devices, or 

e is analogous to certain federal firearms offenses, especially possession of certain 

“dangerous weapons” such as machinegun, sawed off shotgun, or silencer, or being a 
felon in possession of a firearm or ammunition.” 


The following strategies may result in a deportable firearms offense, but at least will not be a 
firearms aggravated felony: 


1. Plead to possession, e.g., P.C. §§ 25400(a) (carrying a concealed firearm) or 26350 
(openly carrying unloaded firearm), rather than sale or any offense involving trafficking. 
While not an aggravated felony, this is a deportable firearms offense. 


2. Avoid a conviction under P.C. §§ 33215, 32625, 33410, or former § 12020(a) for 
possessing the following “dangerous weapons,” because they may be charged as an 
aggravated felony as federal analogues: short-barreled or sawed-off shotgun, short- 
barreled or sawed-off rifle, machine gun, silencer, destructive device (explosives), or 
certain “other weapon{s].”'' To be an aggravated felony, the state offense must involve a 
firearm that matches the federal definition," and the prosecution must be required to 
prove that the defendant was aware of the weapon’s characteristics.'* These also are 
deportable firearms offenses. 


If you must plead to possession of a firearm, a better plea is to P.C. § 17500 for 
possession of “a firearm” or §§ 25400(a) or 26350 for carrying a firearm, with the record 
of conviction sanitized to exclude mention of one of the “dangerous weapons.” This plea 
will make the person deportable under the firearms ground, but at least it will avoid 
conviction of an aggravated felony. Avoid pleading to the provisions that specifically 
identify the dangerous weapon, e.g. § 33215 (short-barreled shotgun). 


1 8 USC § 1101(a)(43)(C). 

1 «Any other weapon” is defined as “any weapon or device capable of being concealed on the person from which a 
shot can be discharged through the energy of an explosive, a pistol or revolver having a barrel with a smooth bore 
designed or redesigned to fire a fixed shotgun shell, weapons with combination shotgun and rifle barrels 12 inches 
or more, less than 18 inches in length, from which only a single discharge can be made from either barrel without 
manual reloading, and shall include any such weapon which may be readily restored to fire. Such term shall not 
include a pistol or a revolver having a rifled bore, or rifled bores, or weapons designed, made, or intended to be fired 
from the shoulder and not capable of firing fixed ammunition.” 26 USC § 5845(e). Note that conviction under 
statutes such as P.C. § 12020(a) for possession of an unregistered sawed-off shotgun, silencer or other dangerous 
weapon with a sentence of one year or more is also likely an aggravated felony as a crime of violence. 

See 26 USC § 5845(a)-(g) for definition of each firearm. 

' See U.S. v. Gergen, 172 F.3d 719, 724 (9th Cir. 1999). Thanks very much to Jay Marble and Brian Rademacher 
of the Tuscon Federal Defenders for sharing this argument. 
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3. 


If charged with P.C. § 29800, avoid pleading to felon or drug addict in possession of a 
firearm, to avoid conviction of an aggravated felony as a federal analogue. Do not let the 
record of conviction reflect the fact that the defendant is an undocumented person. Be 
sure to analyze the immigration consequences of the prior offense/s. If a plea to this type 
of offense cannot be avoided, consider the following alternatives: 


v 


v 


Plead to misdemeanant in possession, or keep the record vague between felon and 
misdemeanant, under § 29800." 


There is a strong argument that a plea to § 29800 as a felon or drug addict who owns 
rather than possesses a firearm will avoid an aggravated felony. Section 29800 is an 
aggravated felony only if it is analogous to a federal firearms offense, and the 
relevant federal crime, 18 USC § 922(g)(1)-(5), includes possession but not 
ownership. 


A plea to being a felon who owns ammunition under P.C. § 30305 is even better - it 
has the advantage of also avoiding the deportable firearms ground, so that the 
permanent resident might not be deportable at all. 


Try to obtain a sentence of 364 days or less on any single count, because of the 
possibility that the offense would be charged as a crime of violence under federal law. 
Remember you can stack consecutive sentences and use other strategies discussed in 
§ N.4 Sentence Strategies. 


Be sure to analyze the prior felony in each case to see if it had immigration 
consequences. 


Plead to §§ 29805 (possession of a firearm by person convicted of specified 
misdemeanor), 29815(a) (persons with probation conditions prohibiting firearm 
possession), or 29825 (possess, receive, purchase a firearm knowing that s/he is 
prohibited from doing so by TRO, PO, or injunction).’° 


14 Section 29800 refers to persons convicted of a felony or convicted under P.C. § 23515(a), (b), or (d). These 
subsections cover "violent firearms offenses," some of which are felony/misdemeanor wobblers, including §§ 
245(a)(2), 246, and 417(c). Therefore conviction as a misdemeanant is punishable under this section. See also 
United States v. Castillo-Rivera, 244 F.3d 1020, 1022 (9" Cir. 2001) (conviction under former P.C. § 12021(a)(1) is 
divisible as an aggravated felony as an analogue to 18 USC 922(g)(1), (3), because it includes possession of a 
firearm by a felon or a misdemeanant.) 

1 Violation of a DV-protective order is a ground of deportability. 8 USC § 1227(a)(2)(E)(ii). A conviction for P.C. 
§ 29825 where the basis is a DV-protective order violation will be deportable under this ground as well as the 
firearm ground. 
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Appendix 12-I: 
FOR THE DEFENDANT, WITH INSTRUCTIONS TO 
PRESENT THIS TO AN IMMIGRATION DEFENSE ATTORNEY, 
OR IF THERE IS NO ATTORNEY, TO THE IMMIGRATION JUDGE 


The majority of noncitizens are unrepresented in removal proceedings. Further, many 
immigration defense attorneys and immigration judges are not aware of all defenses relating to 
crimes. Please copy the paragraph below that applies to the defendant and hand it to him or 
her, with instructions to give it to a defense attorney, or to the immigration judge if there is no 
defense attorney. 


oR k OK k ək k OK OK k 


I do not admit alienage by submitting this paper. If I am charged with being an alien, I submit 
the following statement. 


Simple assault or battery of a spouse, under P.C. § 243(a) or 243(e) is neither a crime involving 
moral turpitude, a crime of violence, nor a crime of domestic violence, unless the offense was 
committed with actual violence rather than offensive touching. See, e.g., Matter of Sanudo, 23 
I&N Dec. 968 (BIA 2006) (Calif. P.C. § 243(e) is neither a moral turpitude offense nor a crime 
of violence if it is not committed with actual violence); see also Matter of Velasquez, 25 I&N 
Dec. 278 (BIA 2010); Johnson v. U.S., 130 S. Ct. 1265 (2010) (offensive touching is not a crime 
of violence). 


x k OK k ək k OK OK k 


I do not admit alienage by submitting this paper. If I am charged with being an alien, I submit 
the following statement. 


Battery that results in serious bodily injury under Calif. P.C. § 243(d) is neither a crime 
involving moral turpitude, a crime of violence, nor a crime of domestic violence, unless the 
offense was committed with actual violence rather than offensive touching. Significantly, § 
243(d) does not require intent to cause an injury, or even force likely to cause injury. It requires 
only general intent to make an offensive touching, with the result that an injury occurred. 


Battery under § 243(d) has the same intent and conduct requirements as simple battery or spousal 
battery under P.C. §§ 243(a), (e). In finding that § 243(d) is not necessarily a crime involving 
moral turpitude for state purposes, a California appellate court held that “the state of mind 
necessary for the commission of a battery with serious bodily injury is the same as that for 
simple battery; it is only the result which is different. It follows that because simple battery is not 
a crime involving moral turpitude, battery resulting in serious bodily injury necessarily cannot be 
a crime of moral turpitude because it also can arise from the ‘least touching.’" People v. 
Mansfield, 200 Cal. App. 3d 82, 88 (Cal. App. 5th Dist. 1988). 


10 
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Regarding moral turpitude, the Board of Immigration Appeals specifically held that because 
battery offenses such as Calif. P.C. § 243(e) can be committed with offensive or de minimus 
touching rather than violence, they are not crimes involving moral turpitude absent conduct that 
is actually violent. Matter of Sanudo, 23 I&N Dec. 968 (BIA 2006) (Calif. P.C. § 243(e), 
spousal battery, does not involve moral turpitude unless committed with actual violence). For 
this reason the Ninth Circuit and the Board of Immigration Appeals (in an Index Decision) found 
that P.C. § 243(d) is not necessarily a crime involving moral turpitude. See discussion in Uppal 
v. Holder, 605 F.3d 712, 718-719 (9th Cir. 2010); see also Matter of Muceros, A42 998 6100 
(BIA 2000) indexed decision, http://www.usdoj.gov/eoir/vll/intdec/indexnet.html, holding that 
because P.C. § 243(d) has the same intent as simple battery, it is not a crime involving moral 
turpitude. 


Regarding a crime of violence, a misdemeanor will qualify as a crime of violence only under 18 
USC § 16(a), if it has as an element intent to use or threaten violent force. Offenses such as §§ 
243(a) or (e) are not crimes of violence under 18 USC § 16(a) unless the record proves that the 
offense was committed with actual violence or threat of actual violence, as opposed to offensive 
touching. See, e.g., Matter of Sanudo, supra; Matter of Velasquez, 25 I&N Dec. 278 (BIA 
2010). 


The same finding applies to misdemeanor § 243(d). California courts have held that § 243(d) 
requires only the same “least touching” as simple battery. Section 243(d) need not involve force 
likely to cause injury. “[Section 243(d)] addresses the result of conduct rather than proscribing 
specific conduct... For example, a push that results in a fall and concomitant serious injury may 
not be sufficient deadly force to permit successful prosecution under section 245, subdivision (a). 
However, it is triable as felony battery... This analysis dictates the least adjudicated elements of 
battery resulting in serious bodily injury do not necessarily involve force likely to cause serious 
injury.” People v. Mansfield, 200 Cal. App. 3d at 88 (citations omitted) (emphasis in original). 


Felony battery under § 243(d) also should not be found a crime of violence. A felony offense is 
a crime of violence under 18 USC § 16(b) if by its nature, the offense involves a substantial risk 
that violent force may be used against the person or property of another in the course of its 
commission. Section 243(d) is a “wobbler” offense that can be punished as a felony or as a 
misdemeanor. There is no difference between the elements of felony or misdemeanor § 243(d). 
As the Mansfield court stated above, a perpetrator may commit felony § 243(d) with no intent to 
cause injury, and with de minimus force not likely to cause injury. In response to a government 
argument that a felony offense can amount to a crime of violence because the victim might 
become angry and attack the perpetrator, who might respond with violence, the Ninth Circuit 
held that that this speculation is not sufficient to find that the offense is a crime of violence under 
18 USC § 16(b). Teposte v. Holder, 632 F.3d 1049, 1054-55 (9th Cir. 2011) (where reckless 
firing into an inhabited house itself is not a crime of violence, “there must be a limit to the 
speculation about what intentional acts could hypothetically occur in response to the crime of 
conviction”). 


oR k OK k ək k OK OK k 
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I do not admit alienage by submitting this paper. If I am charged with being an alien, I submit 
the following statement. 


Brandishing/exhibiting a non-firearm weapon in a rude manner, P.C. § 417(a)(1) is not a 
crime involving moral turpitude. See, e.g., discussion in Matter of G.R., 2 I&N Dec. 733, 738-39 
(1946). It is not a crime of violence: as a misdemeanor, it does not come within 18 USC 8 16(a) 
because it lacks the element of threat or use of force. See, e.g., People v. McKinzie 179 Cal App 
3d 789, 224 Cal Rptr 891 (Cal App 4th Dist 1986) (the victim of the act need not be aware that 
the brandishing is occurring; it is enough that the brandishing be in public). Section 417(a) is 
divisible for purposes of a deportable firearms offense: § 417(a)(1) involves a non-firearm 
weapon, while § 417(a)(2) involves a firearm. 


oR k OK k ək k OK OK k 


I do not admit alienage by submitting this paper. If I am charged with being an alien, I submit 
the following statement. 


Possession of a non-firearm weapon, e.g., dagger, brass knuckles, or blackjack under P.C. §§ 
21310, 21710, or 22210, does not have adverse immigration consequences. Simple possession 
of a weapon is not a crime involving moral turpitude. See, e.g., See, e.g., Matter of Hernandez- 
Casillas, 20 I&N Dec. 262, 277 (A.G. 1991, BIA 1990), Cabasug v. Immigration & 
Naturalization Service, 847 F.2d 1321 (9th Cir. 1988) (possessing a sawed-off shotgun is not a 
crime involving moral turpitude). 

Neither is possession of any of the above weapons a crime of violence under 18 USC § 16. See, 
e.g., discussion in United States v. Medina-Anicacio, 325 F.3d 638, 647 (5th Cir. Tex. 2003) 
(former California P.C. § 12020 [the predecessor to the above statutes] is a general intent crime 
that does not contain an inherent risk that violence will be used in committing the offense); 
United States v. Serna, 435 F.3d 1046, 1047 (9th Cir. Cal. 2006) (possession of a weapon that 
can have a legitimate purpose such as self-defense is not a crime of violence). These offenses 
do not come within the firearms deportation ground or the definition of aggravated felony 
relating to firearms, because these weapons are not firearms or destructive devices, and the 
offenses are not analogous to federal firearms offenses. 


x k OK k k k k OK k 


I do not admit alienage by submitting this paper. If I am charged with being an alien, I submit 
the following statement. 


Possession of an antique firearm is not a deportable firearms offense or an aggravated felony, 


because antique firearms are excluded from the applicable federal definition of firearms at 18 
USC § 921(a)(3). 


x k OK k ək k OK k k 
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I do not admit alienage by submitting this paper. If I am charged with being an alien, I submit 
the following statement. 


Negligently firing a weapon under P.C. § 246.3 is not a crime of violence as a misdemeanor or 
felony. United States v. Coronado, 603 F.3d 706 (9th Cir. 2010); Teposte v. Holder, 632 F.3d 
1049, 1054 (9th Cir. 2011). It is divisible as a deportable firearms offense under INA§ 
237(a)(2)(C) because it can involve either a firearm or a BB gun, and a BB gun does not meet the 
applicable definition of firearm, which requires the projectile to be expelled from the weapon by 
an explosive. See 18 USC § 921(a)(3). In contrast, a BB gun is defined in Calif. P.C. § 16250 as 
a device that requires expulsion by force of air pressure. 


x k OK k k k OK OK OK 


I do not admit alienage by submitting this paper. If I am charged with being an alien, I submit 
the following statement. 


Intent to assault while possessing a deadly weapon under P.C. § 17500 is a six month 
misdemeanor. The offense is divisible as a deportable firearms offense because it includes 
weapons that are not firearms. The offense should not be held a crime of violence under 18 
USC§ 16(a) because it does not have the “use, attempted use, or threatened use of physical 
force” as an element. The offense consists of intending to commit a simple assault that could 
involve a threat of mere offensive touching, while at the same time possessing a weapon. There 
is no requirement that the perpetrator intended to use the weapon in the assault. For the same 
reason, the offense should not be held a crime involving moral turpitude. 


oR k OK k ək k OK OK k 


I do not admit alienage by submitting this paper. If I am charged with being an alien, I submit 
the following statement. 


Being a felon who owns (rather than possesses) a firearm or ammunition under P.C. §§ 
29800, 30305 is not an aggravated felony under INA § 237(a)(2)(C). Under INA 237(a)(2)(C), 
a state conviction is a firearms aggravated felony if it is analogous to certain federal offenses, 
including those set out at 18 USC § 922(g)(1)-(5). 


Section 922(g) prohibits a felon from possessing firearms or ammunition, but not from owning 
these items. Calif. P.C. §§ 29800 and 30305, like their predecessor Calif. P.C. § 12021, are 
divisible statutes for this purpose: being a felon who owns firearms or ammunition is not an 
aggravated felony, while being a felon in possession of these items is. See U.S. v. Pargas- 
Gonzalez, 2012 WL 424360, No. 11CR03120 (S.D. Cal. Feb. 9, 2012), citing U.S. v. Casterline, 
103 F.3d 76, 78 (9th Cir. 1996) (reversing conviction under § 922(g)(1) where defendant owned 
a firearm but was not in possession at the alleged time). 


Being a felon who owns ammunition also is not a deportable firearms offense. It does not 


come within the firearms deportation ground at INA § 237(a)(2)(C), because ammunition is not 
included in the applicable definition of “firearm” under 18 USC 8 921(a)(3). 
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oR k OK k ək k OK OK k 


I do not admit alienage by submitting this paper. If I am charged with being an alien, I submit 
the following statement. 


Possession of ammunition under Calif. P.C. § 30210 does not have adverse immigration 
consequences. It does not come within the firearms deportation ground at INA § 237(a)(2)(C), 
because ammunition is not included in the applicable definition of “firearm” under 18 USC § 
921(a)(3). It does not come within the definition of an aggravated felony relating to firearms 
and ammunition at INA § 101(a)(43)(E). Simply possessing ammunition is not a crime 
involving moral turpitude. See, e.g., Matter of Hernandez-Casillas, 20 I&N Dec. 262, 277 (A.G. 
1991, BIA 1990), Cabasug v. Immigration & Naturalization Service, 847 F.2d 1321 (9th Cir. 
1988) (possessing a sawed-off shotgun is not a crime involving moral turpitude). 
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Appendix 12-II: Immigration Effect of Selected Firearms Offenses 
Under Ninth Circuit Law’ 


Su Yon Yi and Katherine Brady, Immigrant Legal Resource Center 


OFFENSE 


Summary of 
Immigration Effect 


AGGRAVATED FELONY (AF) 
CONVICTION 


-Firearms Trafficking” 

-State Analogue to Federal 
Firearms Offense? 

- Crime of Violence (COV), which 
is an AF only if sentence of at 
least one year is imposed‘ 


DEPORTABLE 
CONVICTION 


-Firearms Offense” 

-Crime of Domestic Violence 
(DV)° 

-Crime of Child Abuse’ 


Conviction of 


CRIME 
INVOLVING 
MORAL 
TURPITUDE 
(CIMT)? 


Federal definition of a 
“dangerous weapon” 


26 USC § 5845, 5861 


Summary: Almost any 
state conviction that 
involves a federally 
defined “dangerous 
weapon” is an 
aggravated felony, as 
well as a deportable 
firearms offense. 


“Dangerous weapon” 
is defined in the next 
column. See especially 
Calif. P.C. §§ 32625, 
33215, 33410 (sawed- 
off shotgun, machine 
gun, silencer), 
discussed infra. 


To avoid an aggravated felony as a 
firearms offense under 8 USC 


1101(a)(43)(E)(iii), do not let the 
record show the following relating 
to a “dangerous weapon”: 


Possessing an unregistered weapon, 
altering the serial number/ID of a 
firearm or possessing that weapon, 
transporting, transferring, etc. See 
26 USC § 5681 for other offenses.° 


Dangerous weapon is defined at 26 
USC 5845 as: 


A short-barreled shotgun, short- 
barreled rifle, machinegun, silencer, 
destructive device (explosive), or 
“any other weapon.” “Any other 
weapon” means any weapon that 
can be concealed on the person from 
which a shot can be discharged 
through the energy of an explosive, 
a pistol or revolver having a barrel 
with a smooth bore designed or 
redesigned to fire a fixed shotgun 
shell, weapons with combination 
shotgun and rifle barrels 12 inches 
or more, less than 18 inches in 
length, from which only a single 
discharge can be made from either 
barrel without manual reloading. 


This does not include a pistol or a 
revolver having a rifled bore, or 
weapons designed, or intended to be 
fired from the shoulder and not 
capable of firing fixed ammunition, 
or an antique firearm (other than 
machine gun or destructive device). 
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To avoid a deportable firearms 
offense do not let the record show 
that the offense involved a 
“dangerous weapon” or any 
firearm or destructive device. 


In the past, simple 
possession of a 
dangerous weapon 
such as a sawed off 
shotgun has been 
held not to be a 
CIMT.” 


If this holding 
continues, then 
possession of a 
dangerous weapon 
will not make the 
noncitizen 
inadmissible, so 
some relief -- 
especially 
adjustment to LPR 
thru family visa 
petition -- might be 
possible despite the 
aggravated felony. 
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AGGRAVATED FELONY (AF) 
CONVICTION DEPORTABLE Conviction of 
-Firearms Trafficking SING TEI CRIME 

OFFENSE -State Analogue to Federal -Firearms Offense INVOLVING 
Firearms Offense -Crime of Domestic Violence MORAL 
- Crime of Violence (COV), which | (DV) TURPITUDE 
is an AF only if sentence of at -Crime of Child Abuse (CIMT) 


least one year is imposed 


Exhibit weapon in 
rude or threatening 
manner; use 


Calif. P.C. § 417(a) 
(1) Non-firearm 
(2) Firearm 


Summary: With careful 


pleading, § 417(a) can 
avoid all immigration 
consequences. 


To avoid AF as firearms offense do 
not let ROC identify “dangerous 
weapon;” see supra. 


To avoid AF as COV, plead to: 

-A six-month misdo, and/or to 
-Rude rather than threatening 
conduct, and/or avoid sentence of 1 
yr or more on any single count 


To avoid a deportable firearm 
offense plead to 417(a)(1) (or to 
417(a) with a vague record). 


To avoid a deportable crime of 
DV plead to rude not threatening 
conduct and/or don’t let ROC 
show DV-type victim. 


To avoid a deportable crime of 
child abuse don’t let ROC show 
victim under age 18 


Exhibiting a weapon 
in a rude manner 
ought not to be held 
a CIMT." Even if 
it is, a single 
conviction of a 6- 
month or 1-yr CIMT 
misdo might not 
cause CIMT 
consequences 


Battery -- Possible 
Alternative Plea 


Calif. P.C. §§ 


243(d) (with serious 
bodily injury) 


243(e) (spousal 
battery) 


Summary: With 
careful pleading 

§ 243(e) and probably 
§ 243(d) will have no 
immigration 
consequences. 


To avoid an AF as COV for 243(e) 
or probably misdemeanor 243(d), 
-Have ROC show offensive 
touching (or if that is not possible, 
leave ROC vague) and/or 

-Avoid sentence of 1 yr or more on 
any single count (this is always the 
most secure option). 


To avoid an AF as COV for felony 
243(d), avoid sentence of 1 yr or 
more on any single count. While 
felony 243(d) arguably is not a 
COV if the record shows an 
offensive touching,” avoid the issue 
by avoiding 1 yr sentence. 


NOTE: Designating or reducing a 
wobbler offense to a misdemeanor 
per PC 88 17, 19 creates a 
misdemeanor for immigration 
purposes. 


To avoid deportable firearms 
offense do not let ROC show 
firearm involved 


To avoid deportable crime of 
child abuse, keep minor age of 


victim out of ROC. 


To avoid deportable crime of DV: 


-Avoid a COV conviction by 
pleading to a misdemeanor where 
the ROC shows, or at least does 
not disprove, conduct was 
offensive touching, and/or 

-Do not let ROC show domestic 
relationship 


To avoid CIMT, let 
ROC show offense 
committed only by 
offensive 
touching. 
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AGGRAVATED FELONY (AF) DEPORTABLE 
OEE EEE CONVICTION CONVICTION TURDITODE 
(CIMT) 
Assault (2012 version) 


Calif. P.C. § 245(a) 
(1) Non-Firearm 
(2) Firearm 

(3) Machine gun 
(4) Force likely to 
cause great bodily 
harm 


Summary: With 


To avoid firearms AF: 

-if pleading to (2), don’t let ROC 
specify a “dangerous weapon”; see 
definition supra; 

- don’t plead to (3) 


To avoid AF as COV, obtain 
sentence of 364 days or less for any 
§ 245 conviction 


To avoid deportable firearms 
offense plead to (1) or (4) with no 
firearm in ROC 


To avoid deportable crime of DV 
or of child abuse, keep domestic 
relationship and/or minor age of 
victim out of ROC. 


Assume all are 
CIMTs, altho imm 
counsel have 
arguments against 
this.” 


careful pleading a 

CIMT may be the only 

consequence. 

Discharge weapon = Uo an n Do 
i i irearm offense plead to (b), or 

PET ere seem To avoid a COV: Felony reckless or | keep record vague between (a) 

that could kill or : rz p 8 , 

injure negligent firing has been held not to | (b), because bb gun shd not be 

9917 


Calif. P.C. § 246.3 
(a) firearm 
(b) bb gun 


Summary: Discharge 
of BB gun may have no 
consequence but CIMT. 


be a COV,” but to be secure, try to: 
-Plead or reduce to a misdemeanor; 
and/or 

-Obtain 364 days or less 


To avoid firearms AF, don’t let 
ROC identify certain “dangerous 
weapons,” defined supra. 


held a “firearm. 


To avoid deportable crime of DV, 
plead to misdemeanor (see AF 
column) and/or don’t let ROC 
show DV-type victim. 


To avoid deportable crime of 
child abuse, keep minor age of 
victim out of ROC 


Likely to be charged 
as CIMT 


Intent to Assault 
While Possessing 
Deadly Weapon 


Calif. P.C. § 17500 


Summary: With 
careful pleading, the 
conviction is at most a 
CIMT. Further, a 
single CIMT conviction 
with 6-month max will 
not make a noncitizen 
deportable or 
inadmissible under the 
CIMT grounds. 


AF as federal analogue only if 
record shows “dangerous weapon,” 
defined supra. 


Not a COV aggravated felony 
because 6-month misdo will not 
take sentence of one year (and 
arguably not a COV; see next 
column) 


Not a deportable firearms offense 
unless ROC shows weapon was a 
firearm. 


Deportable crime of dom violence 
if offense is a COV and if ROC 
shows DV-type victim. Might not 
be held COV if ROC does not 
show attempt or threat to use 
force or use weapon, i.e. a simple 
assault while possessing but not 
using or threatening to use the 
weapon. More secure: just keep 
the dom. relationship out of ROC. 


To avoid a deportable crime of 
child abuse do not let ROC show 
victim under age 18 


Assume this is 
CIMT, but try to 
avoid this with plea 
to intent to commit 
assault involving 
offensive touching 
and not involving 
weapon. Note that 
this has a six-month 
maximum sentence. 
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MORAL 
AGGRAVATED FELONY (AF) | DEPORTABLE 
OEE ENSE CONVICTION CONVICTION ea UDE 


Possession of weapon 
(non-firearm), e.g.: 


Calif. P.C. §§ 

20010 (blowgun) 
21310 (dirk/dagger), 
21710 (knuckles), 
22210 (blackjack), 
22620(a) (stun gun) 


Summary: Appears to 
have no immigration 
consequences. 


Not AF as firearms offense. 


AF as COV. This is not a COV, but 
as always, try to not let the ROC 
show violence or force, and/or try to 
obtain 364 days or less. 


Not deportable firearms offense 


as long as ROC does not show 
firearm involved. 


Possessing such a 
weapon is not a 
CIMT. Sale 
arguably is not, but 
poss is much more 
secure. 


Possession of a firearm 


Calif. P.C. §§ 
25400(a) (concealed); 
26350 (unloaded) 


Summary: To avoid 
deportable firearms 
offense, see possession 
of ammunition or of 
non-firearms weapon; 
or see, e.g., P.C. §§ 
243, 17500 


To avoid possible firearms AF: 

- Don’t let ROC identify certain 
“dangerous weapons,” defined 
supra 

- Don’t let ROC show possession by 
felon, drug addict, or undocumented 
person. While this shd not result in 
agg felony, it might be wrongly 
charged as one. 


Yes, deportable firearm offense 


Not a CIMT. 


Firearm Trafficking 
offenses 


Calif. P.C. § 27500 
Summary: Likely 


aggravated felony, but 
see instructions. 


May be divisible as firearm AF: 
Sale is AF. Plead to deliver or give 


possession/control to avoid 
commercial element (or at least 
leave record vague). This ought to 
avoid an AF unless the ROC: 


-shows person is felon, drug addict 
or undocumented or - 
identifies “dangerous weapon,” 
defined supra, or 


- shows firearm was transferred or 
shipped with intent to commit a 
felony or knowing that the receiver 
would commit a drug offense or 
crime of violence. 


Yes, deportable firearm offense. 


Yes, at least if 
trafficking 
(commercial gain) 
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OFFENSE AGGRAVATED FELONY (AF) ERER TURPITUDE 
CONVICTION (CIMT) 


Possession or 
ownership of a firearm 
or ammunition by a 
misdemeanant, 

felon, or addict 


Calif. P.C. §§ 
29800 (firearm), 
30305 (ammunition) 


Summary: Felon in 
possession of a firearm 
is an aggravated felony 
and deportable firearms 
offense. Being a felon 
who owns a firearm is a 
deportable firearms 
offense, but should not 
be held an AF, at least 
if no single count has a 
sentence imposed of 1 
year or more. There is 
precedent to support the 
“owns” argument, 
although no case 
directly on point.” 


An even better plea is to 
being a felon who owns 
ammunition. This has 
the same AF argument 
as owning a firearm, 
and is not a deportable 
firearms offense. 


Firearms AF includes possession of 
a firearm or ammo by a felon or 
addict, an institutionalized or 
undocumented person, or person on 
a temporary visa. 

To avoid this, in state court: 


-Plead to misdemeanant in 
possession;~" 

-Plead specifically to owning rather 
than possessing ammo (or firearm), 
even if a felon, drug addict or 
undocumented” 

- If these are not possible, create 
ROC that’s vague as to felon vs. 
misdemeanant and/or owning vs. 
possessing 

-Don’t let ROC show any info re 
undocumented status or addiction 

- Don’t let ROC identify certain 
“dangerous weapons,” defined 
supra. 

- Analyze all priors as to AF 


To avoid COV. While ownership 
by a felon arguably is not a COV,” 
make every effort to obtain 364 or 
less on any single count. 


To avoid AF (altho still deportable 
for firearms) consider PC §§ 
29805, 29815(a)”, 29825°° with a 
ROC sanitized of felon, addict, or 
undocumented status. 


Avoid deportable firearms 
offense. The deportation ground 
reaches firearms and explosives, 
but not ammunition. Therefore 
owning ammunition, including 
being a felon who owns 
ammunition, is not a deportable 
firearms offense, while owning a 
firearm is. 


Analyze the prior conviction for 
immigration consequences. 


Note that being undocumented or 
an addict is grounds for removal. 


Ownership of a 
firearm is not a 
CIMT (see, e.g., § 
33215, infra), but 
ICE may argue 
felon in possession 
is. 


Analyze prior 
conviction for 
CIMT 


Possession of certain 
ammunition 


Calif. P.C. §§ 30210, 
30315 (armor piercing 
ammo) 


Summary: No 
immigration 
consequences, other 
than being a negative 
discretionary factor. 


Possession of ammunition is not an 
aggravated felony unless it is stolen, 
is possessed by a felon, etc”. 


Possession of ammunition is not a 
deportable firearm offense,” but 
keep the record clear of evidence 
of firearm 


Simply owning, 
possessing 
ammunition is not a 
CIMT (see, e.g., § 
33215, infra). 
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MORAL 
AGGRAVATED FELONY (AF) | DEPORTABLE 
OEE NSE CONVICTION CONVICTION CHT UDE 


Conduct involving 
“dangerous weapons” 


Calif. P.C. §§ 32625 
(machinegun) 
33215 (sawed-off 
shotgun) 

33410 (silencer) 


Summary: See first 
row of this Chart. Try 
to avoid this aggravated 
felony. However, if 
possession of a 
dangerous weapon 
continues to be held not 
a CIMT, then it is not 
an inadmissibility 
ground, so some relief - 
- especially adjustment 
to LPR thru family visa 
petition -- might be 
possible. 


Yes AF as federal firearms 
analogue. if engage in certain 
conduct with certain “dangerous 
weapons” including sawed-off 


shotgun/rifle, machinegun, silencer. 


See definition in first row of this 
Chart and at 26 USC § 5845. 


-It appears that all types of conduct 
(e.g., transfer, sale, possession) 
prohibited by these provisions are 
AFs either as a federal analogue or 
as firearms trafficking.” 


AF as COV only if sentence of at 
least one year is imposed.” This is 
of limited use, however, since it is 
likely an AF as a firearms analogue 
regardless of sentence. 


Yes, deportable firearm offense. 


Ninth Circuit and 
BIA have held 
carrying a sawed-off 
shotgun is not a 
CIMT.” 


ENDNOTES 


1 Thanks to Chris Gauger, Graciela Martinez, Mike Mehr, Norton Tooby and ILRC attorneys for their help. For 
additional information see Brady, Tooby, Mehr & Junck, Defending Immigrants in the Ninth Circuit (“Defending 
Immigrants”) at www.ilrc.org. See also § N.12 Firearms Offenses in the California Quick Reference Chart and 
Notes on Immigration Consequences of Crimes at www. ilrc.org/crimes. 
? 8 USC § 1101(a)(43)(C), INA § 101(a)(43)(C). 
3 8 USC § 1101(a)(43)(E)(ii), (iii), INA § 101(a)(43)(E)(ii), (iii). States offense that are analogous to federal 
firearms offenses described in 18 USC §§ 922(g)(1)-(5), (j), (n), (0), (p), (©) or 924(b), (h) are aggravated felonies. 
Also offenses described in 26 USC § 5861 related to “dangerous weapons” are aggravated felonies. See list of 
dangerous weapons in the first row of this chart. 
“ Conviction of a “crime of violence” (COV), as defined at 18 USC § 16, is an aggravated felony if and only if a 
sentence of a year or more is imposed. 8 USC 8 1101(a)(43)(F), INA § 101(a)(43)(F). 
5 An offense involving a firearm or destructive device as defined in 18 USC § 921(a) is deportable. 8 USC § 
1227(a)(2)(E). There is not a similar “firearms” ground of inadmissibility. 8 USC § 1182(a)(2). Firearm is defined 
as any explosive-powered weapon except an antique firearm. 18 USC § 921(a)(3). 
ê A deportable “crime of domestic violence” is a “crime of violence” defined at 18 USC 16, which is committed 
against a victim with whom the defendant shares a relationship protected under state domestic violence laws. This 
includes an offense that does not have this relationship as an element if the relationship is set out in the reviewable 
record of conviction. 8 USC § 1227(a)(2)(E)(i), INA § 237(a)(2)(E)(i). See § N.9 Crime of Domestic Violence, 


Crime of Child Abuse. 
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7 A deportable “crime of child abuse” is an offense that harms or risks serious harm to a victim under age 18. Under 
current law, this includes an offense that does not have age of the victim as an element, if the victim’s minor age is 
set out in the record of conviction. 8 USC § 1227(a)(2)(E)(), INA § 237(a)(2)(E)(i). See § N.9 Crime of Domestic 
Violence, Crime of Child Abuse. 

8 A conviction of a crime involving moral turpitude can cause inadmissibility or deportability depending upon how 
many convictions, when the offense was committed, and the actual or potential sentence. See § N.7 Crimes 
Involving Moral Turpitude. 

? Under 26 USC § 5681, aggravated felonies are: possessing an unregistered dangerous weapon, receiving, 
transferring, making, delivering a dangerous weapon in violation of the chapter, obliterating or altering the serial 
number or identification of a firearm, or possessing firearm with obliterated or altered serial number or 
identification. See additional description at 26 USC § 5681. Trafficking in any firearm also is an aggravated felony. 
10 Matter of Hernandez-Casillas, 20 I&N Dec. 262, 277 (A.G. 1991, BIA 1990), Cabasug v. Immigration & 
Naturalization Service, 847 F.2d 1321 (9th Cir. 1988) (possessing a sawed-off shotgun is not a crime involving 
moral turpitude). 

"B.C. § 417 is a general intent crime that does not require intent to harm. See People v. Hall, 83 Cal.App.4th 1084, 
1091-92 (Ct.App.3d Dist. 2000). See Defending Immigrants in the Ninth Circuit, Ch. 4, Annotations. 

1? Section 243(e) (a misdemeanor) committed with offensive touching is not a crime of violence. See, e.g., Matter 
of Sanudo, 23 I&N Dec. 968 (BIA 2006) and several federal cases, including United States v. Johnson, 130 S.Ct. 
1265. Misdemeanor § 243(d) should be held to not be a crime of violence if committed by offensive touching, for 
the same reason. A misdemeanor can be a crime of violence only under 18 USC 8 16(a), which is interpreted to 
require intent to use or threaten violent force. Section 243(d) can be committed by a de minimus touching that is not 
likely, and is not intended, to cause injury, but that still results in injury. See, e.g., discussion in People v. Mansfield, 
200 Cal. App. 3d 82, 88 (Cal. App. 5th Dist. 1988). Counsel still must make every effort to obtain a sentence of 
364 days or less on any single count. 

1 Felony § 243(d) can be committed by a de minimus touching that is not likely, and is not intended, to cause injury 
but that still results in injury. See, e.g., People v. Mansfield, supra. A felony is a COV under 18 USC 8 16(b) if it is 
an offense that by its nature carries a substantial risk that the perpetrator will use violent force against the victim. 
Arguably it is not permissible to speculate that the victim will become angry, attack the perpetrator, and the 
perpetrator will respond with violent force. See, e.g., Teposte v. Holder, 632 F.3d 1049, 1054-55 (9th Cir. 2011) 
(where reckless firing into an inhabited house may not be held a crime of violence under § 16(b) because of a 
possible fight in response to the act, because “there must be a limit to the speculation about what intentional acts 
could hypothetically occur in response to the crime of conviction”). However, counsel should make every effort to 
obtain 364 or less on any single count. If more time in jail is required, see strategies at § N.4 Sentence Solutions. 

14 The BIA and several courts have held that P.C. § 243(e) is not a CIMT if committed by offensive touching. See, 
e.g., Matter of Sanudo, supra. Because § 243(d) can be committed with the same de minimus conduct and intent as 
243(e), the Ninth Circuit and, in a guiding “Index” opinion, the Board of Immigration Appeals, have found that P.C. 
§ 243(d) is not necessarily a CIMT. See Uppal v. Holder, 605 F.3d 712 (9th Cir. 2010); Matter of Muceros, A42 
998 6100 (BIA 2000) indexed decision, http://www.usdoj.gov/eoir/vll/intdec/indexnet.html; see also, e.g., People v. 
Mansfield, 200 Cal. App. 3d at 82, 88 (Cal. App. 5th Dist. 1988) (“[T] he state of mind necessary for the 
commission of a battery with serious bodily injury is the same as that for simple battery; it is only the result which is 
different. It follows that because simple battery is not a crime involving moral turpitude, battery resulting in serious 
bodily injury necessarily cannot be a crime of moral turpitude because it also can arise from the "least touching.") 

15 See Carr v. INS, 86 F.3d 949, 951 (9th Cir. 1996) cited in Navarro-Lopez v. Gonzales, 503 F.3d 1063, 1073 (9th 
Cir. 2007) (en banc) (§ 245(a) is not categorically a CIMT). P.C. § 245(a) is a general intent crime that requires no 
intent to harm and reaches conduct while intoxicated or incapacitated. See, e.g., People v. Rocha, 3 Cal.3d 893, 
896-99 (Cal. 1971). 

16 In Teposte v. Holder, 632 F.3d 1049, 1054 (9th Cir. 2011) the court held again that reckless shooting into a 
building under former Calif. P.C. § 246 is not a COV, but also criticized the precedent that precludes all reckless 
offenses from being a COV. See also United States v. Coronado, 603 F.3d 706 (9th Cir. 2010) finding that P.C. § 
246.3 is not a COV. 

17 To be a firearm under federal law, the projectile must be expelled from the weapon by an explosive. 18 USC § 
921(a)(3). A BB gun is defined in Calif. P.C. § 16250 as a device that requires expulsion by force of air pressure 
and thus does not match the federal definition of firearm. 
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18 A single CIMT is not a deportable offense unless it was committed within five years after admission and has a 
potential sentence of one year or less. 8 USC § 1227(a)(2). A single CIMT is not an inadmissible offense if it 
comes within the petty offense exception by being the only CIMT the person has committed, with a sentence 
imposed of six months or less and a potential sentence of one year or less. 8 USC § 1182(a)(2). Because § 17500 
has a potential sentence of only six months, if it is the only CIMT it avoids inadmissibility and deportability. 

' See discussion of U.S. v. Pargas-Gonzalez and U.S. v. Casterline, at n. 18, supra. 

2 8 USC § 1101(a)(43)(E)(ii), INA § 101(a)(43)(E)(ii) (listing offenses described in 18 USC § 922(g)(1)-(5)). 
These sections of § 922(g) prohibits shipping, transporting, possessing or receiving a firearms or ammunition by 
felon (convicted of an offense with a potential sentence of more than one year), fugitive, persons adjudicated 
mentally defective or institutionalized, users and addicts of a federally listed controlled substance, and 
undocumented persons. 

%1 U.S. v. Castillo-Rivera, 244 F.3d 1020, 1022 (9th Cir. 2001) (noting that former Calif. P.C. § 12021(a) is broader 
than the felon in possession aggravated felony because it also covers those convicted of specified misdemeanors). 
U.S. v. Pargas-Gonzalez, 2012 WL 424360, No. 11CR03120 (S.D. Cal. Feb. 9, 2012) (concluding that former § 
12021(a) is not categorically an aggravated felony as an analog to 18 USC § 922(g)(1) (felon in possession) because 
California is broader in that it covers mere ownership of guns by felons). Pargas-Gonzalez cites U.S. v. Casterline, 
103 F.3d 76, 78 (9th Cir. 1996) in which the court reversed conviction under § 922(g)(1) where defendant owned a 
firearm but was not in possession at the alleged time. Like the former § 12021(a), the current § 29800 prohibits 
owning a firearm. 

23 Circuits are split on the issue, with at least the Third, Seventh, Eleventh and District of Columbia holding that 
felon in possession of a firearm does not come within 18 U.S.C. § 3142(g), which has language identical to 18 USC 
§ 16; the Second Circuit found that the offense does come within that definition. See, e.g., discussion in United 
States v. Bowers, 432 F.3d 518, 521 (3 Cir. 2005). An older Ninth Circuit decision held that the offense came 
within language identical to 18 USC 816 at an older version of a U.S. Sentencing Guideline (USSG § 4B1.1), but 
the case was superseded when that Guideline was amended to specifically exclude felon in possession of a firearm. 
See discussion in United States v. Sahakian, 965 F.2d 740, 742-43 (9th Cir. 1992). Even if felon in possession of a 
firearm were held to be an aggravated felony, a felon’s mere ownership rather than actual custody of a firearm, or 
better yet of ammunition, is more attenuated and might not be so held. In sum, however, the best defense is to avoid 
the debate by obtaining to no more than 364 days on any single count. 

*4 B.C. § 29805 prohibits possession of a firearm by person convicted of specified misdemeanor. A conviction under 
this will avoid an aggravated felony but will be deportable as a firearms offense. 

°° P.C. § 29815(a) prohibits persons with probation conditions from possessing a firearm. Although a plea to this 
offense with a clear record avoids an aggravated felony, this will be a deportable firearms offense. 

°° D.C. § 29825 covers possessing, receiving, or purchasing a firearm knowing that s/he is prohibited from doing so 
by TRO, PO, or injunction. A conviction under this statute could avoid an aggravated felony with a clear record, but 
is a deportable firearms offense and could also be deportable under the violation of a DV-protective order ground. 
?7 Tt is a federal offense to manufacture, import, sell, or deliver armor-piercing ammunition. 18 USC § 922(a)(7) & 
(8). However that federal offense is not one of the offenses included in the aggravated felony definition at 8 USC § 
1101(a)(43)(E). 

*8 Ammunition is not a firearm or destructive device for purposes of the firearms deportation ground at 8 USC § 
1227(a)(2)(C), INA § 237(a)(2)(C), which references 18 USC § 921(a)(3), (4) (defining firearms and destructive 
device, and not including ammunition); see also Malilia v. Holder, 632 F.3d 598, 603 (9th Cir. 2011) (“Because 
only the improper delivery of a firearms would constitute a removable offense, a violation of § 922 is not 
categorically a removal [firearms] offense. For instance, improperly delivering ammunition would not render the 
alien removal under § 1227.”). 

? See endnote 9, supra. 

°° While simply possessing a weapon usually is not a “crime of violence,” felony possession of a “dangerous 
weapon” has been held to be. See Brady, Tooby, Mehr, Junck, Defending Immigrants in the Ninth Circuit, § 9.18 
and 2011 Update, § 9.18. 

3! Matter of Hernandez-Casillas, 20 I&N Dec. 262 (A.G. 1991, BIA 1990), Cabasug v. INS, 847 F.2d 1321 (9th Cir. 
1988) (possessing a sawed-off shotgun is not a crime involving moral turpitude). 
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